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- IMPACTS QUALIFIED PLANS   
March 2008 For Immediate Release

Supreme Court rules on the side of a plan participant in what will undoubtedly be a 
ground breaking lawsuit impacting ERISA qualified plans.  Last week the United 
States Supreme Court ruled that a plan participant could bring a breach of fiduciary 
duty action under ERISA against plan fiduciaries for investment losses who negligently 
failed to implement the investment strategy of a plan participant in his retirement 
account.   This court case is very important because it potentially opens the door for 
other individuals to file similar lawsuits against 401(k) and/or 403(b) plan fiduciaries 
over individual losses that may occur in their retirement accounts when their 
investment instructions are ignored and/or not implemented in a timely manner.   

Previous case law only allowed participants to sue fiduciaries over losses on behalf of 
the entire retirement plan. But previous case law was based on traditional pension 
plans, in which assets are invested collectively. Employers have argued that 
participants couldn't file the same kind of suit over losses in a 401(k) and/or 403(b) plan 
because they didn't represent losses to the entire plan. 

In the LaRue v. DeWolff, Boberg & Associates, Inc., No. 06-856 (2008) decision, the 
court disagreed with the employer and previous pension laws.  The court sided with the 
plan participant by stating that pension law "does authorize recovery for fiduciary 
breaches that impair the value of plan assets in a participant's individual account and 
that a loss to an individual's account is effectively a loss to the entire plan." 

The LaRue case decision comes at a particularly bad time when most participant 
accounts are suffering losses as a result of the trembling equity markets as a result of 
subprime, and the prevailing speculation that the US is heading towards a recession. 
We believe now is a prudent time for plan sponsors and fiduciaries to take the 
appropriate actions to review and evaluate their retirement plan policies and 
procedures, service provider agreements, plan documentation including participant 
communications and enrollment kits, service provider fees and expenses, investment 
performance, and other operational procedures with service providers to ensure the 
timely processing of participant directed transactions.  Also, you may want to consider 
a review of your current fiduciary liability insurance to determine if the policy covers 
claims and cost associated with negligence and breach of duty in the administration of 
the plan.  In addition, it is an important time to review plan service provider 
agreements to determine the extent that the plan's service provider holds the plan 
sponsor harmless for losses (including legal fees) that occur as a result of their 
administrative negligence.  

Molewski Financial Partners is a highly specialized financial consulting and 
advisory firm of 24 professionals. The firm has a national client base and its 
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multidisciplinary staff includes exceptionally talented individuals, with 
advanced areas of specialization that include: taxation, finance, investment 
analysis, portfolio management, actuarial, and insurance. Molewski specializes 
in developing and managing sophisticated plans for growth and preservation of 
client assets. The firm is focused on enhancing portfolio performance through 
the application of its core investment principles.  The firm also provides services 
to families of substantial wealth who commonly have concentrated holdings in 
stock and real estate, with a   focus on multi-generational estate planning, 
business succession and the efficient use of sophisticated life insurance 
products.  In addition, the firm provides strategic advice designed to attract and 
retain key corporate executives thereby increasing employee loyalty and 
enhancing shareholder value. 
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Investment Advisory Services offered through  

Molewski Financial Solutions, LLC 
  

IRS CIRCULAR 230 NOTICE: Any federal tax related information above or attached was not intended or written to 
be used, and it cannot be used, by you for the purposes of avoiding any penalty that may be imposed by the Internal 
Revenue Service.   Furthermore, the information provided was written to support the promotions or marketing of the 

transactions or matters addressed by the written information, and, based on the particular circumstances, you 
should seek advice from an independent tax advisor. 

  
  

****** CONFIDENTIALITY NOTICE ****** 
THIS E-MAIL, INCLUDING ANY ATTACHED FILES, MAY CONTAIN CONFIDENTIAL, PROPRIETARY AND/OR 
PRIVILEGED INFORMATION FOR THE SOLE USE OF THE INTENDED RECIPIENT(S). ANY REVIEW, USE, 
DISTRIBUTION, COPY OR DISCLOSURE BY OTHERS IS STRICTLY PROHIBITED. IF YOU ARE NOT THE 
INTENDED RECIPIENT (OR AUTHORIZED TO RECEIVE INFORMATION FOR THE RECIPIENT), PLEASE 

CONTACT THE SENDER AND DELETE ALL COPIES OF THIS MESSAGE. 
THANK  YOU 

  
Molewski Financial Partners 

100 Gateway Dr ive,  Sui te 300 
Bethlehem, PA 18017 

P: 610.865.2600 
F: 610.865.2408 

www.molewski f inancia l .com 
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